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1: Introduction
Why the Guide?
Our society has seen a frightening phenomenon: increasing numbers of reports of
elderly people being abused, exploited, or victimized in ways that rob them of their
life savings and their dignity. Those cases involving financial exploitation saw elders
victimized by friends, neighbors, and even family members.
Elders need to know what steps they can take to avoid being victimized and what they
should do when and if it happens to them. This Guide was written to show elders what
steps they can take in order to get and keep their affairs in order, and what can be done
when things go wrong. The emphasis is on prevention and avoidance of problems, with
the recognition of the old adage that an ounce of prevention is worth a pound of cure.

Who wrote the Guide?
In 1993, the Gerontology Institute at the University of Massachusetts Boston offered a
course of study for holders of the Manning Certificate Program in Gerontology: “How
to Avoid Financial Exploitation of Elders.” The students who took the course were
older persons who brought a wide variety of life experiences to the class as well as
younger students who were degree candidates.
The work assigned to the class involved studying cases that described problems elders
face. It also explained how the elder services system, the legal and court systems, and,
in general, our society respond to elders’ problems. Under the direction of John J. Ford,
Esq., the project for the course was the writing of this “user-friendly” guide to help
elders confront the problem of financial exploitation. The Guide was updated in 1997
and 1998. After 12 years, in 2010, the Guide has again been updated by John Ford.

How is the Guide organized?
The Guide asks and answers questions an elder might pose regarding real or potential
problems. In addition to the question-and-answer format, the Guide uses scenarios
and vignettes to illustrate problem areas.
The Guide also contains forms and formats that demonstrate the types of documents
the reader may need and can use to keep his or her affairs in order and prevent
problems from arising. Please note: The forms are SAMPLES and should not be used
without appropriate guidance and trusted counsel.
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Is the Guide a substitute for a lawyer, an accountant, or any other
helping professional?
The Guide was written to give insight into how to deal with problems that we hear
about all too frequently in the news media, and to offer helpful suggestions. It
is not intended to be used as a substitute for individual counsel and assistance,
which everyone is entitled to receive to avoid or resolve personal problems. There
is no substitute for a trusted counsel, whose advice is not general but is based on a
thorough knowledge of a client’s own situation.

Where can the reader go for more information?
Within and at the end of each chapter, there are references to sources containing
additional information about organizations and agencies that may be able to provide
counsel or assistance if the reader does not already have counsel. Note that the booklet
was prepared for residents of Massachusetts and that the state laws discussed in the
booklet are specific to this state.
The following website contains the Massachusetts General Laws cited throughout
this Guide: www.mass.gov/legis/laws/mgl/.
The Massachusetts General Laws are also available at your public library.
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2: Why Do I Need a Power of Attorney Document?
What is a power of attorney document?
A power of attorney is a written document by which you (the Principal) give or grant
to an “Attorney in Fact” (or Agent) of your choice the legal authority to manage your
financial, personal, or other affairs in the event that you become incapacitated or
are otherwise unable to handle those affairs yourself. In a durable power of attorney
document, your Agent—the person whom you have chosen to manage your affairs
when and if you cannot—is known officially as your “Attorney in Fact,” even though
that person does not have to be, and probably will not be, a lawyer. A licensed,
practicing lawyer is known as an “Attorney at Law.” Any other person whom you
authorize to do business for you is known as your “Attorney in Fact.”
The power or authority granted may be as narrow or as broad as you, the Principal,
deem necessary or appropriate. Your power of attorney document can, for example,
authorize your Agent to sign one document or make withdrawals from one bank
account. On the other hand, it may authorize your Agent to handle all of your affairs,
with the same authority or in the same manner as you could. It may even include the
authority to make gifts.

Do I need to notarize the document?
Although it is not a legal requirement that your power of attorney document be notarized, it
is always a good idea to take such measures to provide additional protection for you and the
Agent. A notarized power of attorney document is more likely to be honored by the persons
with whom the Agent must deal on your behalf because it adds an element of reliability
when a disinterested person—a notary public appointed by the Secretary of State—attests
to the fact that you executed the document willingly and of your own consent.

Whom should I name as my agent?
The power of attorney can be given to any person you choose: a family member,
a trusted friend, an advisor, an accountant, an attorney, or trustee. In short, you
can name anyone, but you should choose a person whom you trust, one who will
conduct your financial, personal, and legal affairs in accordance with your wishes.
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What are the different types of power of attorney documents?
There are two basic types of power of attorney documents, each designed to
accomplish different purposes:
THE CONVENTIONAL POWER OF ATTORNEY DOCUMENT
This power of attorney document is designed to give temporary authority to the Agent
to manage the Principal’s financial affairs, or to exercise limited authority with respect
to specific tasks—for example, to sign a deed. Such a power of attorney document
grants authority that terminates (1) at the incapacity or death of the Principal,
(2) when the Principal revokes it, or (3) when it expires by its own terms. See the
conventional power of attorney document at the end of this chapter.
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THE DURABLE POWER OF ATTORNEY DOCUMENT
The durable power of attorney document also grants general or specific authority to
the Agent, but it is “durable” in the sense that it survives, or continues to be in effect
after, the incapacity (defined as mental illness or other incapacity recognized under
the General Laws) of the Principal. It can be effective only if the document contains
language that specifies that it will survive the incapacity of the Principal. You may
sign a durable power of attorney document, which gives authority to the Agent as of
the date that you sign it, or you can sign a “springing” power of attorney document,
which springs into action or effect only if and when you, the Principal, become
mentally incapacitated. Generally, lawyers do not recommend a “springing” power
of attorney because your Agent may be required to prove that you are incapacitated
before any action can be taken on your behalf. See the durable power of attorney
document and “springing” power of attorney document at the end of this chapter.

When should I sign a durable power of attorney document?
To ensure that your affairs will be managed by someone you trust in the event that
you should become incapacitated, you should sign such a document while you are in
good health. It can never be too soon.
Consider the scenario of Mrs. Adams:
Mrs. Adams is a 78-year-old widow. She owns a two-family home in Dorchester, a
cottage in Hyannis, three bank accounts, and stock in General Electric, Verizon, and
the New England Patriots. She drives her own car and regularly visits her older sister,
Edna, who lives in Salem, New Hampshire. Mrs. Adams also visits regularly with her
daughter and grandchildren, who live in nearby Quincy.
Unfortunately, Mrs. Adams has been involved in a very serious automobile accident,
as a result of which she is now incapacitated and unable to communicate. She has
made no provision for the managing of her financial, personal, or medical affairs. It
will be necessary for her family to file an action in Court in order to secure authority
to manage her affairs. Such action can be costly and time-consuming. Until someone

is appointed by the Court, Mrs. Adams’s affairs are at a standstill, no bills are being
paid, and no decisions are being made.

How could this problem have been avoided?
A durable power of attorney in place at the time of Mrs. Adams’s accident would have
permitted her Agent to “step into her shoes” and manage her affairs until she recovers.

What should I consider in deciding about creating a durable power of
attorney document?
Remember that this is an important legal document, giving another person
authority, which you now have, over your own affairs. So you should decide:
1. Who should serve as your Agent.
2. Whether you want to grant authority now or when you become incapacitated.
3. Whether you want to give your Agent broad authority or to narrow that
authority to specific tasks or responsibilities.
4. Whether you want to set a time limit on the authority of your Agent. (Current
law provides clearly that a durable power of attorney document does not
“expire” automatically.)
5. Whether you want to authorize your Agent to make gifts.

How do I create a power of attorney document?
It is recommended that you get expert advice in preparing the power of attorney document
that you sign. Decide who is to serve as your Agent, what authority you wish to grant,
and when the authority is to become effective. Examples of durable power of attorney
documents are found after this chapter. You should get your power of attorney document
notarized, keep it, or copies of it, in a safe place, and give your Agent a copy, so that everyone
involved is aware of your decision. Your Agent will need the original of the document in
order to conduct business for you. If you are uncomfortable giving an original of the power
of attorney to your Agent, you should ask yourself if you have made a good choice.

If I change my mind, can I “undo” a power of attorney document?
Yes, the power of attorney document can be changed, amended, or revoked at any
time you wish. If you decide to make a change or revoke your power of attorney
document, you should instruct the Agent to return all copies of it to you. In addition,
you should notify all persons or entities (tenants, utilities, banks, stockbrokers,
and so on) that may have any dealings with your Agent of change, amendment, or
revocation. The revocation must be in writing and should be sent to all parties with
whom the Agent may have contact on your behalf. An example of a revocation of a
power of attorney document is given at the end of this chapter.
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What if my agent violates the trust I granted?
Your Agent is a “fiduciary,” which means that a very high standard of conduct is
applied to any actions taken by that person under the authority granted by a power
of attorney. An Agent is supposed to manage your affairs and property with the
utmost honesty and good faith, and you can sue an Agent who violates that trust.
Prevention is better than the cure, so choose your Agent carefully and wisely.

Are there alternatives to a durable power of attorney document?
Yes, you can make other arrangements for a trusted person to gain access to your
assets, and thus be able to manage them when you cannot. Such arrangements,
however, are usually not as effective as a durable power of attorney document. Take
the case of Mrs. Adams. She could have put her daughter’s name on her bank accounts,
or her stock certificates, or her real estate. Such joint ownership would have enabled
her daughter to access those assets, but this approach may create disputes over
whether Mrs. Adams intended to make a gift to her daughter, or intended simply to
make it easier, or more convenient, for her daughter to manage her affairs in the event
of her incapacity and to step in and help in a crisis. With the help of counsel, Mrs.
Adams could have created a trust, but that is more complicated (and expensive) than a
grant of authority under a durable power of attorney document.
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How can I learn more about durable power of attorney documents?
You should consult with an attorney who is an expert in elder law if you decide to
create a durable power of attorney document. For more information to help you
decide, go to your public library and read Sections 5-501 to 5-507 of Chapter 190B of
the Massachusetts General Laws.
If you do not have an attorney, you may contact your local bar association, which
may have a bar referral program, or the Massachusetts Bar Association Referral
Service at 617-542-9103. You may also contact the Massachusetts Chapter of the
National Academy of Elder Law Attorneys at 617-762-0077. Your local Council on
Aging may also be able to help. Call the Executive Office of Elder Affairs at 1-800-8822003 (or, for the hearing-impaired, 1-800-872-0166) to obtain their number, or check
your city or town telephone directory.
On the Internet, visit www.mass.gov/?pageID=eldershomepage&L=1&L0=H
ome&sid=Eelders (Executive Office of Elder Affairs); www.massbar.org/aboutthe-mba (Massachusetts Bar Association); www.manaela.org/ (Massachusetts
Chapter of the National Academy of Elder Law Attorneys).
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3: Why Do I Need a Health Care Proxy Document?
What is a health care proxy document?
A health care proxy document is written instruction by a person, referred to as the
Principal, who appoints a Health Care Agent, or Proxy, to make medical or health care
decisions when the Principal is incapacitated and unable to make or communicate
such decisions. Under a durable power of attorney, your Agent is authorized to make
business and financial decisions for you in accordance with your wishes. This person
cannot, however, make decisions about your health or health care. You must make a
separate authorization in a health care proxy document. Your health care Proxy could
be the same person you have named as your Agent in your durable power of attorney
document, or you could name a different person, based on different factors that do not
involve financial matters.
Every person has the right to accept or decline medical care, and as long as you
are able to communicate your wishes to a medical authority, those wishes must be
honored. If you are unable to communicate your wishes, your Proxy, given authority
by you in a health care proxy document, will be able to make medical decisions for
you for as long as you are unable to do so. You must be unable to communicate your
wishes before the Agent’s authority becomes effective. If you regain the ability to
communicate your wishes, the authority of the Proxy Agent ceases.

Who should be my choice to serve as my health care proxy?
You should select a person whom you trust to follow your wishes regarding what
medical care you want and what medical care you do not want. You should select a
trusted person who will not make medical care decisions based on his or her wishes
or values, but rather one who will carry out your wishes to the letter. The best way
to ensure that your wishes will be honored is to discuss your wishes with your Proxy.
An excellent way to have that conversation is to play a card game called “Go Wish,”
offered for purchase on the website at http://www.gowish.org/.

How do I create a health care proxy document?
A health care proxy document must be in writing and must be witnessed by two
people who are 18 years of age or older. If you are in a hospital or a nursing home, a
staff member may serve as a witness but not as your Proxy. You may give specific
instructions to your Proxy or you may give full authority to make all medical decisions,
so long as those decisions are in accord with your wishes.
You will find formats at the end of this chapter for health care proxy documents that
you should review. One format was developed by Massachusetts Health Decisions, a

11

local, nonprofit organization. That format contains a do-it-yourself set of instructions.
The second format contains a more extensive section by which you are able to limit
your Proxy’s authority by specifically instructing the Proxy not to authorize certain
medical procedures, or to discontinue such procedures if they have been already
initiated. You can decide which format is better for you, and you do not need a lawyer
to complete a health care proxy. When you have signed a health care proxy document,
give or send a copy to every doctor who treats you, a copy to your Proxy, and a copy
to your medical files wherever they are kept. You should consider giving a copy to
all immediate family members, or any person with whom medical authorities would
confer if you were involved in a medical emergency.

What if I do not have a health care proxy?
In Chapter 2, there is a scenario involving a Mrs. Adams, who is incapacitated as
a result of an automobile accident and unable to communicate with her doctors.
Because she did not execute a health care proxy document ahead of time, her family
members may need to file a petition with the Probate Court in order to have a
legal Guardian appointed to make medical decisions for her. (See Chapter 7 for a
discussion of guardianships.)
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If Mrs. Adams had a health care proxy document in place, the medical authorities
would have taken instructions from the Proxy, just as if those instructions were coming
from the patient herself. The hospital authorities would do so because the law protects
the hospital and the Proxy as long as they are acting in good faith. They cannot be
successfully “second-guessed” by any other person who is unhappy with any medical
decisions made by the Proxy.

Must a doctor honor my health care proxy document?
It is a fundamental civil right that you alone have the right to accept or refuse medical
treatment. Every doctor must honor that right and obtain your consent before
providing care or treatment. In the unusual situation where a doctor has some ethical
or religious objection to your instructions whether contained in your health care proxy
document or given verbally by your Proxy, that doctor must, under the law, refer your
case to another doctor who will honor your or your Proxy’s instructions.

When does my proxy have authority to act for me?
Your Proxy’s authority to act for you begins only after your attending physician states
in writing that you no longer have the capacity to make or communicate your own
medical or health care decisions. Further, your Proxy’s authority remains in effect
only for as long as you cannot make your own decisions. As long as you are able to
make and communicate your health care decisions, you have full authority to do
so—even if you have completed a health care proxy document. Remember, you may
revoke a health care proxy document by notifying the health care provider or the
proxy agent of the revocation orally or in writing, or by executing a new health care

proxy document. The Probate Court is currently developing procedures for affirming
health care proxy documents where a dispute or uncertainty exists over whether it is
in effect. A proxy document is automatically revoked if it names as the proxy agent a
spouse who divorces the individual appointing the agent.

How can I find out more about health care proxies?
You can learn about health care proxy documents by consulting Chapter 201D of the
Massachusetts General Laws. If you need more help, please see the last paragraph of
Chapter 2 for referrals.
Health care proxy forms may be available at your local hospital, health maintenance
organization (HMO), or other health care agency or facility; or from your doctor,
lawyer, clergyperson, or financial planner. A complete information packet on the
health care proxy, including two forms (samples of which are found at the end of this
chapter), documents in languages other than English, and a 16-page User’s Guide, is
available for a nominal charge from: Massachusetts Health Decisions, P.O. Box 417,
Sharon, MA 02067; 781-784-1966. On the Internet: www.merchantcircle.com/
business/Massachusetts.Health.Decisions.
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4: Why Do I Need a Will?
What is a will?
A last will and testament is a written expression or declaration of a person’s mind
or wishes about the disposition of his or her property, to be performed or to take
effect after death. It must be in writing, witnessed by two disinterested persons,
and should be notarized, although the law does not require notarization. A will
that is notarized, however, will eliminate the need for the witnesses to give an
affidavit when the will is admitted to Probate after the death of the will-maker
(called the Testator).

Why is a will necessary?
Consider the following scenario:
Mrs. Belle Brown’s husband, Frank, died very suddenly a week ago, and she does
not know where to turn. She believes that he made out a will, but Rollo, one
of Frank’s sons from his first marriage, has been searching his father’s den and
says that he could not find a will. Mrs. Brown is pretty sure that Attorney Dewey
drew up a will a few months back when Frank was in the hospital. She is worried
about what will happen if no will is found. Frank’s old will left everything to
his twin sons, Rollo and Apollo, but he wrote that will over 10 years ago, before
Frank and Belle were married. Frank had a number of stocks, bonds, and bank
certificates of deposit in his name alone, as well as a summer home on Lake
Winnipesaukee. Belle’s name is on the deed to their home in Swampscott.
Whether there is a will or not determines whether Frank’s wishes about what
should happen to his property on his death will be carried out. If there is a will,
then Frank died TESTATE, and his wishes, as stated in his will, control who gets
the property in his probate estate: whatever was in his name alone at the time
of his death. If he did not leave a will, he died INTESTATE, and a law, found in
Chapter 190 § 1 of the Massachusetts General Laws, controls how his estate will
be divided. That law, called the law of intestate succession or the law of descent
and distribution, dictates who will share in Frank’s estate, and how.
Following this chapter, you will find a listing that explains how an estate is
distributed depending on what relatives survive the deceased person. You should
consult that listing to determine whether, if the law were followed, the result
would be the same distribution of your estate that you would want it to be. If not,
then you should have a will. Even if the results would be what you want under your
present circumstances, you should have a will, because your circumstances or the
law itself may change, and you cannot anticipate what the future will hold.
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Why do I need a will?
If you make a valid will, you—rather than the laws of Massachusetts—control how
your probate estate is to be divided. You prevent costly disputes and ensure that
persons of your choice share in your estate.

What should I consider in writing a will?
You should secure expert advice in drafting your will, so that it cannot be successfully
challenged or contested by anyone disappointed with its terms. If a will is successfully
challenged or contested, the law of descent and distribution (also referred to as the
law of intestate succession) may determine who takes what from your estate, or your
previous will may control how your estate is distributed. Issues involving potential
taxes, ownership problems, and rules about who must be included in your will all point
to the need to get expert help in drafting a will.
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You should carefully decide who should be put in charge of handling your estate.
The Executor, whom you nominate in your will, is appointed by the Probate Court
and has the duty to preserve the property or assets of your estate, pay the creditors,
and distribute the estate property to the beneficiaries whom you name in the will,
according to your wishes. You should choose someone whom you trust to carry out
your wishes, who will be responsive to your beneficiaries, and who can manage your
estate or has the good judgment to hire professional assistance to manage the assets
of the estate until they are distributed and the estate is closed.

How can I safeguard my will after I sign it?
You have a number of options to safeguard the original of your will. You can:
• leave it with the lawyer who prepared it; he or she will keep it in your case file
or otherwise safeguard it;
• bring it home and keep it wherever you keep your other important papers;
• store it in a bank safe-deposit box (be sure to arrange for someone to have
access to the will, in the safe-deposit box, after your death);
• file it, while you are still alive, at the Probate Court for the county in which
you reside.
Remember, none of these options guarantees your will’s safety. If the original of your will
is lost or destroyed, however, a copy can be probated, as long as it can be shown that
the original was lost or destroyed and you did not destroy the will yourself or execute
any later wills.

What happens to my will when I die?
Within thirty (30) days of your death, the person who has possession of your will (the
custodian) is required by law to file it with the Probate Court for the County in which
you resided at the time of your death. If there are no assets in your estate, then the
custodian need take no further actions. If there are assets in your estate, then a petition

must be filed for allowance of the will. The petition is usually filed by the Executor, and
notice is given to all of the heirs at law (those who would inherit, under the law, if there
were no will), to the beneficiaries of the will, and to any known creditors, and a notice
is usually published in the legal notices section of the newspaper (if ordered by the
Probate Court). Any of those people described above may object to the appointment of
the Executor, and, if there is an objection, the Probate Court judge decides whether to
allow the will and appoint the named Executor or another person. A named Executor
will be given preference but may be disqualified if there are good grounds to do so. The
Executor marshals the assets of the estate, files an inventory, pays the creditors, and
makes distribution to the beneficiaries.
If you die without a will, the same process may occur, except an Administrator,
rather than an Executor, is appointed to conduct the affairs of the estate. Instead of
distribution to the beneficiaries, distribution is made to the heirs at law, according to
the Massachusetts Law of Descent and Distribution listing at the end of this chapter.

Are probate court proceedings complicated?
It is not prudent to try to probate an estate without expert advice. Only experienced
counsel can guarantee that you will avoid the pitfalls that may exist. Following this
chapter, there are examples of what papers are filed relative to estates. There is, first, a
form to be filed (Petition for Administration) if Frank Brown died without a will. Next is
a form to be filed (Probate of Will) if he died with a will. If Frank left only a small estate
worth less than $15,000, a Voluntary Administrator Petition is filed (see form) if he left
no will, and a Voluntary Executor’s Petition is filed (see form) if he left a will. There
is a bond form, which requires “sureties,” who are people (or insurance companies)
who, in effect, guarantee the honesty of the Executor or Administrator. If the Executor
or Administrator misappropriates the assets of the estate, he or she, or their sureties,
may be sued by the creditors or beneficiaries. Effective July 1, 2011, the Massachusetts
Uniform Probate Code, Massachusetts General Laws Chapter 109B, enacted in January
2009, changes dramatically how wills and estates are probated.

Where do I get more information?
The law of wills and estate is found at Chapter 190 § 1 of the Massachusetts General
Laws, but only until July 1, 2011. At that time, Chapter 190B applies. If you need more
help, see the last paragraph of Chapter 2 for referrals.
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5: When Should I Consider Entering a Nursing Home?
When should I consider entering a nursing home?
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Usually, a person seeks nursing home care when that individual is no longer able to
provide for basic needs in the home environment, or lacks enough support from family,
friends, or elder services agencies to continue to live independently. If there ever was a
time when people went into a nursing home just because of advanced age, those days
are gone. Today, you must meet certain medical criteria, showing that nursing home
care is a medical necessity, before a nursing home will admit you. Unless you can show
that you need assistance with activities of daily living (like walking, bathing, dressing,
or getting in and out of bed) and that you need some skilled medical care (care only
a nurse can provide), it is not likely that a nursing home would be willing to admit
you. This is because an issue will be how your nursing home costs will be paid when
your savings are depleted. Medicaid, also called MassHealth, may be the only source
of payment of those costs, and MassHealth has a requirement that an eligible nursing
home resident demonstrate the need for the care and services described above. About
70% of current nursing home residents are eligible for the MassHealth subsidy for their
care costs. Since nursing home care is very expensive and Medicare coverage is minimal,
an individual should consider all the alternatives, and there are geriatric experts who
can explain your options. Contact your local Council on Aging or Aging Services Access
Point (ASAP—formerly, local home care corporation) to secure that guidance.

If I need help, what are the alternatives to nursing home care?
If you are having difficulty attending to your daily needs (like dressing, cleaning your
home, making meals, or purchasing groceries) because your medical problems are
becoming more disabling, your first move is to try to find someone who will come
into your home and provide care in the areas where you need assistance. Most
people prefer this kind of home care to nursing home care.
The largest providers of home care in Massachusetts are the Aging Services Access
Points (ASAPs), which serve all of the state’s communities. These agencies were
established to provide a “single access point” for persons seeking long-term supports
while remaining in the community, rather than in a long-term-care facility. Their
primary reason for being is to help elders remain in their own homes for as long
as possible, and at their highest level of functioning possible. So the ASAPs receive
federal, state, and private funds to contract for the provision of a wide variety of
nonmedical services to accomplish their mission. The ASAPs are care managers, not
care providers, so most of the care and services they provide is purchased from other
agencies, usually selected by the consumer who “self-directs” his/her own care. There
are financial guidelines for eligibility, and you must meet those income guidelines to

be eligible for home care services. Some consumers pay fees based on a sliding scale
for their services, while others have their care fully paid for. The basic functions of
the ASAP are to:
1. provide information and referral services to elders;
2. perform assessments to determine whether an elder seeking services is
clinically eligible for the services, whether at home or in a nursing home;
3. develop a comprehensive service plan based on the needs of an eligible elder;
4. arrange, coordinate, authorize, and purchase community long-term-care services;
5. monitor to ensure good outcomes and adjust service plans in consultation
with service and health care providers.
The types of services the ASAPs offer include:
• Meals on wheels: If you have some difficulty preparing meals, the ASAP will
arrange to deliver prepared meals to your home on a daily basis (weekend
meals service may not be available).
•

Companion services: If you need company or occasional help with shopping,
rides to the doctor’s office, or even a friendly telephone call so that you won’t
feel isolated, the ASAP may provide you with companion services.

•

Homemaker service: If you have difficulty keeping your home clean or doing
your laundry or shopping, you may be able to get a homemaker service to
come in several times a week to keep your living area clean and fresh.

•

Transportation: If you need a ride to the doctor’s office, to an elder meal site, or
to a day care program, the ASAP may be able to arrange transportation for you.

•

Respite care: If you require a great deal of care and that care is provided by a
family member, respite care may be available to provide occasional relief for
your caregiver. For example, if your caregiver daughter has a chance to go on a
vacation, the ASAP may be able to send someone into your home to replace her
while she is away, or perhaps even put you up temporarily in a respite bed in a
local hospital or nursing facility.

•

Other services are described in a comprehensive list at the end of this chapter.
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If you need medical services, the Visiting Nurses Association and similar home health
programs are available on an as-needed basis and can be arranged for through a local
ASAP or a geriatric care manager. Remember, if your doctor certifies that you need
skilled nursing care at home on a continuous basis, Medicare may cover the costs of
the service for as long as the need exists. Unlike hospital-stay coverage, there is no time
limit on Medicare-covered home health care, as long as there is a medical necessity for
the service and the following conditions are met:
1. The care that you need includes intermittent skilled nursing care, physical
therapy, or speech therapy.
2. You are homebound, that is, confined to your home.
3. You are under the care of a physician who certifies that you need home health
care and has established a home health plan for you.
4. The home health agency that is serving you participates in the Medicare program.

What do I do if I cannot get sufficient home-care services?
If you are unable to get enough help to remain safely at home or if things are just not
working out, you can look at other alternatives before opting for nursing home care.
Some of these alternatives are:
•

Congregate Living or Supportive Housing: These programs are springing up
all across the Commonwealth, and there may be one in your community. A
congregate-living program provides each resident with an individual private
living area furnished by the resident, who also has access to common or shared
areas, such as a kitchen, or living and dining rooms. This option affords you both
privacy and the opportunity to socialize with other residents. There is usually
a staff that provides services like food preparation and social services. Medical
personnel are also available, though not around the clock. In some congregateliving programs, the residents organize advisory councils, which can develop
a very full schedule of shopping trips, movies, trips, speakers’ programs, and
entertainment. The Massachusetts Executive Office of Elder Affairs can provide
you with a booklet describing the congregate-living programs throughout the
state. For more information, call the office at 1-800-872-0166 and press “1.” You
will be connected automatically with the ASAP that serves your community.

•

Continuing Care Retirement Communities: These are residential communities
for older adults. They offer housekeeping services, dining facilities, and leisure
activities, as well as home health services and medical and nursing care, often
located on or near the premises. Generally, a large down payment (an entrance
fee) is required, and monthly fee payments can be expensive. Retirement
communities vary significantly in terms of cost, and since they usually amount
to a major investment, you would be wise to seek professional, legal, and/or
financial advice before entering into such an arrangement.
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•

Assisted Living: Numerous assisted-living residences (ALRs) have been developed,
the result of the Commonwealth’s efforts to encourage less expensive settings for
elders who need some assistance but may not need nursing home care. There
will be more discussion about these developments, since the field is relatively
new, even though assisted living may sound much like other kinds of housing for
elders. Facilities are being designed to provide residents with staff to assist with
activities of daily living, such as bathing, dressing, and grooming; three meals a
day; and help with taking medications. Caregivers may be available around the
clock, and all household services—cleaning, laundry, and housekeeping—will
be provided. You will furnish your apartment or unit with your own furniture,
but unlike continuing-care retirement communities, there will not be a high
“up- front” cost. ALRs are not nursing homes, and it is possible that your care
needs may eventually exceed the capacity of the ALR to meet your needs. ALRs
have the right to “evict” a resident in need of services available only in nursing
homes. Assisted-living residences are expected to continue to proliferate. Call the
Executive Office of Elder Affairs for more information: 1-800-872-0166, press “1.”

•

Rest Homes: Sometimes referred to as Level IV Rest Homes, these facilities tend
to be more institutional than the alternatives already discussed. Rest homes are
different from nursing homes, however, in that neither Medicare nor Medicaid
pays for such care because the care provided is “custodial,” that is, nonmedical,
usually involving supervision of the activities of daily living, and some assistance
with such activities and medications, rather than supervision. Rest homes
are a great deal less expensive than nursing homes, and residents can receive
Supplementary Security Income (SSI) or even welfare benefits, if they are
eligible, to help pay for the costs of such care. With the development of more
community-based services, the number of rest homes has dwindled.

•

PACE Program (Plan for All-Inclusive Care for Elders): In some areas of the
Commonwealth, the PACE program may be available for frail elders who are
eligible for Medicare and Medicaid (also known as MassHealth), and who are
eligible for nursing home placement but wish to remain at home. Contact
your local ASAP (1-800-AGE INFO, and press “1”) or Council on Aging for
more information.

•

SCO (Senior Care Organizations): There are currently four of these managedcare programs in Massachusetts, but they are not found in all communities.
You may enroll in an SCO regardless of your medical condition(s) or long-termcare needs, and all your medical care will be coordinated by that agency. SCOs
coordinate with the ASAPs and may offer a more flexible range of services. To
learn whether there is an SCO serving your community, call 1-800-AGE INFO,
then press “1.”

35

If I do enter a nursing home, what services are provided?
Nursing home facilities provide nursing and rehabilitative care, social services, and
assistance with the activities of daily living (eating, dressing, bathing, toileting, and
moving in and out of bed). Nursing homes are increasingly able to furnish moreintensive medical care as they move toward becoming medical facilities for care,
versus a type of housing, such as rest homes or assisted-living residences. Some
nursing homes specialize in certain types of care, like head injuries or Alzheimer’s
disease, and some have aggressive rehabilitation programs. Nursing homes are
supposed to work toward maximizing the health and well-being of each resident so
that each one can function at the highest level possible. There should be emphasis
on each resident’s quality of life, since the facility is the resident’s home.

How do I choose the right nursing home for me?
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It is best if you and other members of your family visit and compare a number of
nursing homes before making a final decision. Look the place over and get a sense
of what services are provided and how the home will suit you. If you cannot visit a
facility, you or a family member can telephone the local Nursing Home Ombudsman,
a volunteer who is not employed by the nursing home but who visits often, usually
on a weekly basis, to answer questions and resolve complaints that any resident may
have. This person may be able to help answer some of your questions. Your local
Council on Aging has the telephone number of the Nursing Home Ombudsman in
your area.
Questions you may want to ask about a particular nursing home:
1. Does the nursing home participate in the Medicare and Medicaid programs?
2. What is the staff-resident ratio during each work shift; that is, how many
nurses’ aides and nurses per resident?
3. Does the nursing home have a rehabilitation program?
4. Does the local Nursing Home Ombudsman visit?
5. Are private rooms available?
6. How far away is the nursing home from family members and friends who
will visit?
In 1998, the Department of Public Health established a service that acts as a “report
card” for nursing homes. It reports on the results of surveys of nursing homes by the
Division of Health Care Quality of the Department of Public Health. For information, call
1-800-CARE-FOR, or visit http://www.state.ma.us/dph/hcqskel.htm on the Internet.

What are my rights as a nursing home resident?
When you are admitted, you should receive a copy of all of the nursing home’s policies
that affect residents. You should be given a copy of the state Attorney General’s
regulations governing nursing homes. You should receive answers to any questions you
have about those policies and regulations. If you are Medicaid-eligible, you should not
be treated discriminatorily—that is, any differently from anyone else. The nursing home
may not solicit gifts from you or impose any charges not permitted by Medicaid (if you
are eligible for that program); nor may the nursing home ask you to waive your right to
apply for Medicaid at any time. You are entitled to full use of your funds, including any
personal needs allowance, to the use of a locked drawer, and to the use of a telephone in
complete privacy. You are entitled to have visitors and to visit outside the nursing home
as you please. You are entitled to have your mail delivered, unopened, to you. You have
the right to be free from neglect, mistreatment, or abuse. You may not be treated any
differently by the staff for insisting on or exercising your rights.
If you have any questions about your rights as a nursing home resident, consult with
the visiting Ombudsman.

How would my nursing home care be paid?
There are several different possible sources for payment of your bill:
• Medicare: Your Medicare insurance covers very little in the way of long-termcare services. At most, Medicare will pay for the first 20 days of your stay and
a portion of the next 80 days, but under no circumstances does Medicare
pay after 100 days. If you have a Medicare supplemental insurance plan, a socalled Medi Gap plan, that insurance may pay the remainder of the costs for
the 80 days when Medicare pays only part of the costs. There may also be a
small daily payment or reimbursement after the first 100 days.
•

Long-Term-Care Insurance: Some people have private insurance that includes
coverage for long-term care. Such policies tend to be very expensive to the
extent that they offer good coverage, and lack meaningful coverage to the
extent that they are affordable. Under some circumstances, the purchase of
long-term-care insurance can be desirable for some elders, and a consultation
with a long-term-care specialist is recommended. Some retirees have insurance
plans that offer some long-term-care coverage, and you would do well to explore
whether you have any such coverage—or you may be able to purchase such
coverage—before the need arises.

•

Department of Veterans Affairs: A military veteran who has been awarded
service-connected disability may be eligible for payment by the VA for
the costs of his or her nursing home care, under the “Aid and Attendance”
benefit program. If the nursing home placement is not related to the serviceconnected disability, the VA may pay for up to six months of such care. If
the placement is related to the service-connected disability, the VA may pay
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indefinitely for the care. A veteran or the widow or widower of a veteran
should consult the local veterans’ service officer or the local American Legion
or Veterans of Foreign Wars organization for assistance.
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•

Private Pay: If you do not have any of the coverage just described, you are
a “private-pay” resident and pay a daily rate for your stay at the facility.
Currently, the range of private-pay rates in Massachusetts is estimated by the
MassHealth program to be $274 per day. If you are a private-pay resident, you
pay your way—usually at the beginning of each month. There is no control
over what a nursing home can charge as a daily rate, so you have to ask the
daily rate at each facility in which you are interested. In addition, the facility
may charge for “ancillary services” above and beyond the daily rate.

•

Medicaid/MassHealth: If you do not have any of the above coverage and your
funds are spent down to an amount under $2,000, you are eligible for Medicaid
coverage and Medicaid will subsidize your care. Once you are Medicaid-eligible,
you must pay a portion of your monthly income toward the costs of your care.
You pay all of your monthly income over to the nursing home as your “Patient
Paid Amount,” except that you are allowed deductions, including, for example:
1. A personal needs allowance, currently set at $72.80 monthly, so that you
can buy clothing, slippers, a toothbrush, and magazines; make telephone
calls; or go out on visits or recreational trips.
2. An allowance for payment of any Medicare supplemental insurance plan
you have. Medicaid permits you to keep such insurance, because it may
pay for services for which Medicaid will then not have to pay.
3. If you have a spouse living at home, there may be an allowance for your
spouse to retain some of your monthly income to ensure that there is
sufficient income to maintain him or her at home.

After you contribute your Patient Paid Amount every month, the Medicaid program,
which has established a daily reimbursement rate, will pay the difference between
what you have paid and the nursing home bill. For example, if the rate is $150 per
day, the cost is $150 × 30 days = $4,500. If your Patient Paid Amount is $1,000, then
the nursing home bills Medicaid for the $3,500 balance.

How is nursing home care paid for generally?
There are about 45,000 people in long-term-care facilities in Massachusetts. Medicare
pays for the care of about 3% of these people, private pay plans cover the costs for
about 18%, and Medicaid/MassHealth pays for the remainder. The current state
budget of roughly $25 billion contains over $4 billion for Medicaid long-term care.
This staggering expense accounts for the interest of many people in developing less
expensive alternatives to nursing home care.

How can I learn more about nursing home care and residents’ rights?
The “Patient’s Bill of Rights” is found in Chapter 111 § 70E of the Massachusetts
General Laws; nursing home residents’ rights are found in regulations promulgated
by the Attorney General’s office and are published in the Code of Massachusetts
Regulations (CMR) at 940 CMR 4.00.

How can I get assistance?
For assistance, you can contact the Executive Office of Elder Affairs at 1-800-8822003 (the hearing-impaired may call 1-800-872-0166, then press “1”); the ASAP will
have the name and number of your local Nursing Home Ombudsman Program.
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Exhibit: List of services available at ASAPs
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Care management					
Adaptive housing					
Adult Day Health					
Bill payer services					
Chores/heavy cleaning				
Companion						
Emergency shelter					
Grocery shopping/delivering service		
Habilitation therapy				
Home-based wander response service		
Home health services				
Home care services					
Meals on wheels					
Nursing services					
Occupational therapy				
Physical therapy					
Help with bathing					
Speech therapy					
Home health aide					
Homemaker/help with cleaning			
Information and referral services		
Interdisciplinary case management		
Laundry						
Legal services					
Medical/competence evaluation 		
Medication dispensing service			
Nutritional assessment				
Personal emergency response 			
Short-term placements in adult foster
care, nursing facilities, assisted-living
facilities, rest homes, or hospitals
Respite care/break for caregiver

Supportive home care aide
Translation services
Transportation
Transitional assistance
Wanderer locator service
Financial assistance
Prescription drug assistance
Education
Socialization
Volunteering
Senior centers
Abuse reporting/counseling
Employment and training
Health insurance counseling
Day care
Support groups
Snow shoveling
Home maintenance
Counseling
SHINE
Housing search
Congregate meals
Prescription Advantage
Running errands
Meal preparation
Advocacy
Personal care
Protection services

6: What Should I Do Before Entering a Nursing Home?
How will my nursing home care be paid?
In Chapter 5, the various sources of payment for nursing home care are discussed—
private long-term-care insurance, Medicare, Medicaid, or your own income and
savings. If you can predict that you will be paying privately for the care, then you
will have to decide whether or not to take steps now with respect to your assets or
property that would be depleted by the expenses of long-term care.
If you think that you ought to be doing something, consult with expert counsel
on how to proceed. There are risks in many of the actions you may take, and it is
foolhardy to plan without expert advice.
To determine how you might become eligible for Medicaid earlier rather than later in
your nursing home stay, you have to understand the basics of the Medicaid program.
It should be stressed that this chapter contains the basic rules as they now stand,
but they are subject to change at any time. Do not make plans on the basis of this
material, but seek competent counsel. This chapter gives you an overview of matters
to discuss with your counselor.

What are the basic rules of long-term-care Medicaid?
To become eligible for long-term-care Medicaid assistance, your countable assets
must be worth less than $2,000. Your monthly income must be less than the amount
that Medicaid would pay the nursing home monthly for your care. You must also
show that you did not transfer (give away) assets that would disqualify you from
eligibility. Here are the basic rules:
1. Your home is not a countable asset. If you formally declare that you no longer
consider it to be your home, you will be required to sell it. When you do, you
lose Medicaid eligibility until you have spent down the proceeds from the sale
to the $2,000 limit.
2. Your bank accounts, Certificates of Deposit, U.S. Savings Bonds, shares of
stock, mutual funds, and any other liquid assets are countable and may not
exceed $2,000 in value.
3. If you have a spouse at home, you will not have to spend your assets down to
$2,000. Instead, Medicaid will do an assessment of spousal assets. Essentially,
they will determine which of the marital assets, regardless of in whose name
the assets are held, are assigned to each spouse.
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4. Assets assigned to the nursing home spouse must be used for her or his
nursing home costs. As of November 2009, the at-home spouse is allowed
to keep the first $109,560. Any assets over that amount are assigned to the
nursing home spouse. The amount assignable to the at-home spouse will
change annually, based on increases in the federal poverty levels.
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5. An advantageous Medicaid rule for the at-home spouse allows, under certain
circumstances, the at-home spouse to keep more than the $109,560 asset
allowance. As the at-home spouse, you are allowed a Minimum Monthly
Maintenance Needs Allowance (MMMNA) equal to 150% of the federal
poverty level for two persons. As of November 2009, that figure was $1,750. If
the at-home spouse’s pension and/or Social Security income adds up to less
than her or his MMMNA, then MassHealth determines whether the at-home
spouse needs some or all of the nursing home spouse’s monthly income. If the
monthly income of both spouses still does not add up to the at-home spouse’s
Minimum Monthly Maintenance Needs Allowance, she is able to keep
additional assets to generate additional income up to the MMMNA. This rule
may be of great value to a non-wage-earner spouse. To obtain this increased
spousal resource allowance, you must request an appeal hearing (usually on
the reverse side of any MassHealth decision), since only the Medicaid hearing
officers have authority to grant an at-home spouse the right to keep more
than the basic asset allowance. In addition, the spousal income allowance
will be greater than the basic allowance of $1,750 (see 4 above) if it can be
shown that the at-home spouse’s shelter costs exceed 30% of that figure. You
should add up the costs of rent, or real estate taxes, homeowner’s insurance,
mortgage payments, if any, and a standard utility allowance (in 2009, $375
for a person who pays for heat and utilities). If the total of those shelter costs
exceeds 30% of the basic allowance of $1,750, or $525, then the excess is added
to the basic allowance. The higher the income allowance, the more assets the
at-home spouse may be allowed to keep.
6. Besides disclosing your assets and income to MassHealth, you also must
disclose any transfer (giveaway) of any property at any time after February
8, 2006. If you did make such a transfer, you may be subject to a penalty
consisting of a period of ineligibility for long-term-care Medicaid. The period
of ineligibility is calculated by dividing (a) the value of what was transferred
by (b) the cost of one day of private-pay nursing home care, currently $274,
according to MassHealth, to determine the number of days of ineligibility,
starting, not with the month of the transfer, but on the date when you are
eligible for Medicaid coverage, which usually means that you are a nursing
home resident and have less than $2,000 in assets. So, for example, if you
gave away $18,000 in March 2006, you were disqualified for 66 days, starting
when you could no longer pay privately. If you give away $180,000, you are

disqualified for 660 days. Because the penalty period begins to run only
after you become eligible for coverage, these regulations create very serious
problems for a nursing home resident who has made a penalized transfer.
Great care must be taken if you engage in long-term-care estate planning.
If you make transfers without the benefit of experienced counsel, you are
at risk of having no means to pay for nursing home care. Although current
regulations provide for an “undue hardship” waiver of the penalty period,
advocates have been unable to determine whether such waivers have ever
been granted to a nursing home resident in Massachusetts.
7. Transfer of your assets into trusts has become very complicated and requires
too much explanation to be discussed here. Be sure to seek expert advice to
determine what options you have for establishing a trust and who may be the
beneficiary of such a trust.
8. There are certain persons to whom you can transfer your home without affecting
your eligibility for long-term-care Medicaid assistance: your spouse; a blind,
disabled, or financially dependent minor child; a brother or sister who already
has an interest in the home; or a caretaker child, that is, a child who has been
living in the home and taking care of you for at least two years before you enter a
nursing home.
9. MassHealth may put a lien on your home if no spouse or disabled or dependent
child resides there. After your death, MassHealth may recover, from any assets
in your probate estate, any contributions made for your care while you were a
Medicaid-eligible person.
10. It may also be possible to convert the nursing home spouse’s assets into
“annuities,” which will create an income stream for the at-home spouse. A
discussion of annuities is beyond the scope of this Guide and requires advice
from an expert regarding your specific situation.

Should I make plans anticipating nursing home placement?
Everybody’s situation is different. If you believe that the time has come to make
such plans, contact your local ASAP (1-800-AGE-INFO, press “1”) and seek out a
qualified expert with whom to discuss your individual situation. Acting alone can
have financially disastrous consequences. Get competent counsel, an attorney with
expertise in long-term-care estate planning. Any person over the age of 50 should
learn how long-term care is paid for and how to plan accordingly.

How can I get more information?
For more information, see the resources listed at the end of Chapter 2.
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7: What if I Need a Guardian or Conservator

(or Must Serve as Another Person’s Guardian or Conservator)?

What is a guardian?
A Guardian is a person appointed by the Probate Court to take responsibility
for the care and supervision of another person, who, as of July 1, 2009, under the
new Massachusetts Uniform Probate Code (Section 5-101 of Chapter 190B of the
Massachusetts General Laws), is referred to as “the Incapacitated Person” (no
longer “the Ward,” which term applies only to a minor under age 18), who has
been shown to be incapacitated and requiring intervention based on medically
determined impairment(s). Under the new guardianship laws, a Guardian no longer
has authority to manage the income or assets of the incapacitated person; only a
Conservator has such authority.

Why would I need a guardian?
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If you become incapacitated, are unable to make decisions to care for yourself,
and are unable to take care of your assets or estate, you will need someone to do
these things for you. If you have executed a durable power of attorney document
as suggested in Chapter 2, the person whom you nominated can take charge
of your financial affairs. If you have executed a health care proxy document, the
person whom you nominated can take charge of your medical needs. If you have
done neither, however, only the Probate Court has authority to appoint someone
to manage your affairs in the face of your incapacity. Note that, under the new
guardianship laws, a petition for appointment of a Guardian or Conservator must
disclose whether the allegedly incapacitated person has executed a durable power
of attorney or a health care proxy document and must furnish copies of such
documents to the Court. Ordinarily, the Court will not authorize a guardianship or
conservatorship if valid planning documents exist, and will defer to the authority of
the attorney in fact or health care proxy.

What does a guardian do?
The person who becomes your Guardian is responsible for taking care of your needs
and safeguarding you and your estate. The Guardian pledges to do whatever is best
for you and in accordance with your wishes as your circumstances will permit. The
Guardian is charged to see that you are in a safe environment and that your needs
are attended to. If you are in a hospital or nursing home, the Guardian should ensure
that you are receiving appropriate care. Once the Guardian is appointed, he or she
must file a report on your condition and circumstances and a plan for providing the
guardianship services you need. The Court will require the Guardian to file periodic
reports regarding your circumstances.

How is a guardian appointed?
If you are incapacitated and unable to manage your affairs, any person (including
yourself) may file a petition with the Probate Court to ask that a suitable person
(whom the Court proposes) be appointed to serve as your Guardian. In support
of the request, the Petitioners must submit a medical certificate in which a doctor
details your circumstances, explaining the diagnosis of any condition or conditions
that render you incapacitated and in what ways you are not capable of caring for
yourself. The person to be appointed as Guardian must file a bond, which assures
the Court that he or she will be faithful to the incapacitated person’s interests and
needs. The bond must be signed by “sureties,” that is, two persons who vouch for
the integrity of the proposed Guardian, and, as sureties, are potentially liable to the
incapacitated person for any misdeeds of the Guardian. The Petitioners must give
notice of their petition to the allegedly incapacitated person (sometimes during
Court proceedings referred to as the “respondent”) and to the heirs at law of the
incapacitated person (see “Massachusetts Law of Descent and Distribution Law
of Intestate Succession” in Chapter 4), to the Department of Mental Health, to the
Office of Veterans Affairs, if appropriate, and the Court may require the Petitioners
to publish a legal notice in the newspaper.

Who may become your guardian?
The Court should appoint as Guardian someone who is familiar with you and your
situation: a family member or friend who is an adult and who is willing to take
on the responsibilities of Guardian. The Guardian should be someone who can
be trusted to act in your best interests. If you have executed a health care proxy
document or a durable power of attorney and have nominated a person to serve as
your Guardian, if such an appointment becomes necessary, the Court will appoint
your nominee unless the Court disqualifies that person for good cause.

What if I do not have a family member or friend to serve as my guardian?
If your estate can afford to pay for the services of a Guardian, the Court may appoint
an attorney, a professional Guardian, or a social services agency to serve. If your estate
cannot afford to pay for such services, then there may be public funds available. Currently,
such public funds are very limited and often not available at all. Massachusetts does not
have a public guardianship law that would protect an incapacitated person who needs a
Guardian but has nobody to serve.

How will I know if I need a guardian?
It is very likely that you will not know, by reason of your incapacity, that you need a
Guardian. Those around you, family members, friends, or neighbors, will likely
recognize the need. Since anyone can be incapacitated at any time, you should
nominate the person you would want to serve as your Guardian if and when the
need should arise. You can do so in the durable power of attorney document or in a
health care proxy document, and the Court will give great weight to your request.
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What happens if a guardian is appointed over me?
Under the new guardianship laws, the Courts favor a “limited guardianship,” which
means that a Guardian’s authority will be limited to providing services in those areas
where you need assistance and let you remain autonomous or independent in areas
where you are still functioning and not affected by impairment or incapacity. The
Guardian will make decisions in those areas that the Court has indicated, and you
will exercise your rights where you can do so, regardless of your incapacity.

Do I have control over who will be appointed as my guardian?
If you have nominated a person to serve as your Guardian, should such a need
arise, in either your durable power of attorney document or your health care proxy
document, the Court will give great deference to your wishes. Your nominee will be
appointed unless the Court is persuaded that he or she is not qualified to serve in
that capacity.

Does a guardian always have full authority, or may I retain some control?
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Under current guardianship law, the Court is unlikely to give the Guardian full and
complete authority over you as the incapacitated person. The judge is likely to limit
the Guardian’s authority only to those areas of your life where you need assistance.
For example, a Guardian may be appointed to make medical decisions, but the
incapacitated person may be permitted to continue to handle her or his own funds.
The Court could limit the Guardian’s authority by ordering that certain actions would
require the Court’s approval. Extraordinary medical care and placement in a nursing
home will require the Court’s approval beforehand. The Court may also set a time
limit on how long the guardianship will remain in effect. “Temporary guardianships,”
which are made necessary by a medical or other emergency that must be described
for the Court, are effective for only 90 days and must be renewed by the Court before
the term expires.

Is the appointment of a guardian a final decision?
An incapacitated person has the right to petition to have a Guardian removed for
good cause if it can be shown that the Guardian has acted improperly. Similarly, the
incapacitated person has the right to petition to have the guardianship dissolved, or
its terms amended, if the incapacity has ceased and the health of the incapacitated
person has been restored.

What is a conservator? Why would I need one?
A Conservator is a fiduciary, like a Guardian, appointed by the Probate Court, but
has responsibility to manage only the “protected person’s” financial affairs or estate.
A Conservator has no authority over the person of the protected person and can
make no decisions other than those having to do with financial matters.

If you are unable to manage your financial affairs or assets and there is a danger that
you may suffer losses as a result of your incapacity, the Probate Court, upon petition,
may appoint a person to manage your financial affairs. As in a guardianship, the
person in need of protection may petition or assent (agree) to the petition, if the
medical certificate supports the idea that the person to be protected understands the
nature of his or her assent.

Who can serve as my conservator?
As in the case of a Guardian, a family member or trusted friend, a lawyer or other
professional, or any person with a suitable background may serve as Conservator,
assuming that the proposed Conservator can be trusted to act in the best interests
of the Incapacitated Person.

What if I am asked to serve as someone else’s guardian or conservator?
To serve as the fiduciary of another, you must understand and be willing to take
on the responsibilities of looking after the interests of the Incapacitated Person. If
you agree to serve as Guardian, you should seek out appropriate counsel to prepare
and file the necessary paper(s) (the petition, the medical certificate, the bond with
sureties), and you must be prepared to tell the Court why a Guardian is needed and
what you plan to do to protect the Incapacitated Person. You should be prepared to
give the Incapacitated Person the care and attention that you would expect if the
situation were reversed.

Where can I get more information?
You can contact your local Council on Aging or your Aging Services Access Point, or
obtain legal referrals from various sources. For more information, see the resources
listed at the end of Chapter 2.
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8: What if I Get “Ripped Off” as a Consumer?
Do elders get “ripped off” more than other people?
While most people in business are honest, there have always been thieves, con men
(and women), and scam, bunko, and rip-off artists. While their scams may vary, they
have one thing in common: They choose their victims carefully, targeting vulnerable
people with money or property to take. Regrettably, elders are more often the targets
and the victims. Many scammers have invested much time, money, and guile in
creating ways to rip off elders.
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When certain characteristics are present, elders often make good targets.
For example, the elder
• has “nest egg” money available
• is too trusting or courteous
• is physically weaker
• is lonely or looking for attention
• is home alone
• is unwilling to report being victimized
• is unwilling to compromise on issues where his or her independence is being
questioned or threatened
While these factors sound stereotypical, there appears to be truth in the perception
that scam artists do, in fact, target elders.

How can I avoid being the victim of a consumer scam?
You can avoid consumer scams using common sense and good judgment,
and by learning about scam artists and their tricks. An educated and wary
consumer is far less likely to be a victim. He or she
• deals only with reputable people or companies
• checks the reputation of the person or company, if unknown
• does comparison shopping, and gets more than one estimate
• does not sign blank forms
• does not sign for more than he or she can afford
• is wary of “free” gifts that require the purchaser to pay “shipping and handling
charges,” “redemption fees,” or “gift taxes” before delivery
• resists high-pressure sales tactics to “act now,” and is not afraid to say “no” over
the telephone or to hang up
• refuses to do business with people or companies who will not provide written
material about the company or the product

•
•
•
•
•
•

is wary of “bait-and-switch” tactics, where the purchaser is lured by the offer
or promise of one thing and then is shown another
remembers that if he or she signs a contract, the law allows a grace period of
three days in which the contract can be rescinded or canceled
invites a friend or relative to be present when a salesperson is coming into
his or her home
never gives personal information, like bank or credit card account numbers, or
Social Security numbers, over the telephone
is wary of getting something for nothing, or a deal “too good to be true”
always checks, when making a contract for repairs or improvements to one’s
home, to make sure that the contractor is registered with the Residential
Contractors Guarantee Trust Fund (RCGTF) (617-497-5690; or on the Internet:
http://masmallclaims.org/website/en/topics/home-improvement/)

Remember, if it sounds too good to be true, it probably is.

How do I decide where or with whom to do business?
Most likely, you have developed your own way of selecting where you shop or what
people you hire to provide services. If you are thinking about hiring or doing business
with someone new, ask people you know and trust to recommend someone with
whom they have done business and the results were satisfactory. When you find
someone, check with the Better Business Bureau or the State Attorney General’s office
to see whether complaints have been lodged against the person you are considering.
If you are dealing with a home-improvement contractor, make sure the business or
individual is registered with the RCGTF.

Where do I get help if I am ripped off?
If you are a victim of an unfair or deceptive business practice or an outright scam, you
owe it to yourself and other potential victims to do something about it. Report your
bad experience to the Better Business Bureau or to any authority that controls or
licenses the wrongdoer. You may file a complaint with the Attorney General’s Office.
(A complaint form follows this chapter.) The Attorney General’s Office cannot accept
complaints over the phone, but you can call the Consumer Complaint Section at
617-727-8400 and request a complaint form. If the conduct you complain of rises to
the level of criminal conduct, you may want to file criminal charges. (Read Chapter
9 for more information.) If you do not believe or are told that no criminal conduct is
involved, you may sue in Civil Court to get your money back—and maybe more, if you
are entitled to additional damages. For example, the person you are suing may be liable
to you for multiple damages, and may have to pay your attorney’s fees, if the Court
finds that the contractor violated consumer protection laws.
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How can I sue a dishonest vendor?
Massachusetts has a very strong Consumer Protection Law, found in Chapter 93A of
the Massachusetts General Laws, which forbids anyone in business to engage in any
unfair and deceptive trade practice. If you feel that your vendor has committed an
unfair and deceptive trade practice, you should write a “demand letter,” which sets
out your complaint and clearly states the relief you are demanding.
A sample 93A demand letter follows this chapter. If the vendor does not respond to
your letter or makes an inadequate response, after 30 days you may file a complaint
in Court. As part of your complaint, you should tell the vendor that you will request
treble your damages if you have to go to Court and if you can show that the vendor’s
conduct was deliberate. You can also sue for reasonable attorney’s fees if the conduct
of the vendor is willful. If the amount for which you are suing is less than $2,000, you
can bring the complaint yourself in the Small Claims session of the District Court for
the area in which you live.
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You should always report the matter to the Attorney General’s Office so your report
is on record for your benefit and for the benefit of future consumers looking for
information on the vendor with whom you have had a bad experience. If the vendor has
a bad reputation and is showing a pattern and practice of ripping off consumers, the
Attorney General’s Office may become involved in Court action against the wrongdoer.
The Attorney General’s Office publishes regulations that govern the conduct of most
businesses in the Commonwealth. So, for example, there are regulations governing
landlords, nursing homes, merchandising, advertising, and automobile sales and
repairs. These regulations often specifically declare certain conduct or practices
to be unfair and deceptive trade practices. For example, a landlord may not collect
more than one month’s security deposit, which must be held in an interest-bearing
Massachusetts bank account. If a landlord violates that rule, he or she is liable to the
tenant and may be subject to paying damages, perhaps even three times the tenant’s
damages, and reasonable attorney’s fees to the tenant’s attorney. Furthermore, the
absence of any regulation of the Attorney General addressing a particular unfair or
deceptive act or practice does not mean that the act or practice is not illegal under
the Consumer Protection Act. The regulations are not designed to address every
possible example of impermissible conduct. In summary, be a smart and prudent
consumer, and avoid getting into deals where you can be victimized. But if it does
happen to you despite your best efforts, get help, get even, and get your money back.

What if I win the suit but cannot get my money back?
If you successfully sue a vendor but the Court finds that he or she does not have the
income or assets with which to pay your judgment, you may be out of luck, since
currently nobody goes to jail who is unable to pay a debt. If the vendor is “judgment
proof ” (cannot pay a lawful debt), there is not much you can do except take comfort
in the fact that you probably helped drive this person out of business.
The significant exception to this rule is if you have sued over a home-improvement
contract for work done on your own home. Massachusetts law, in Chapter 142A,
regulates home-improvement contractors and provides protections for homeowners.
That law requires all persons or companies that perform “residential contracting”
to register with the Home Improvement Guaranty Fund in the Office of Consumer
Affairs and Business Regulations. Contractors who register pay fees toward the Fund
that, in some cases, may pay a homeowner who wins a lawsuit but cannot collect on
the judgment. All the rules of this program are found in Chapter 142A and the State
Regulations, at 201 CMR 15.00. Before hiring anyone do to work in your home, check
with the Guaranty Fund at 617-727-7755 to make sure the contractor is registered. If
so, you know that the contractor is at least complying with the law, and if a problem
arises, you have more than just the contractor’s “guarantee.”
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9: What if I Am the Victim of a Crime?
Who is the victim of a crime?
A crime is defined as an act or an omission in violation of penal law, an offense
against the state. A victim is defined as one who suffers from a destructive or
injurious action that is legally prohibited. Victimization may include physical harm
or damage or loss of property.

What should I do if I am a victim?
In an emergency situation, call out for help. Dial 911 if a telephone is available. As
soon as possible after the experience is over or the wrongdoing is discovered, ask
someone to help you to report the matter to the appropriate authorities, usually
the police. The police may refer the matter for prosecution of the wrongdoer to the
office of the District Attorney or the Attorney General.

What if the police say that they cannot help?
If you can identify the wrongdoer and the police are unable to help because
“it’s a case of one person’s word against another’s,” you have a remedy. You can
ask the local District Court clerk’s office to issue a criminal complaint against
the wrongdoer. At your request, the clerk’s office will invite the other party to a
conference, called a “show cause hearing,” at which you and any other witnesses,
or your representative, may present evidence to demonstrate that the accused
did what you say he or she did. The accused, of course, can defend against your
allegations, and the clerk decides whether you have shown cause for a complaint
to be issued. If the clerk does permit you to sign a complaint, the accused will be
arraigned by the Court and charged with the relevant crime. As the victim, you
can get help from the Victim Witness Program at the courthouse. The matter will
then go to trial, unless the accused pleads guilty and eliminates the need for the
prosecution to prove its case through a full-blown trial.

What if the wrongdoer lives with me?
The law recognizes that the problem of domestic abuse, that is, physical or emotional
abuse by members of one’s own household, is a problem more widespread than most
people imagine. Massachusetts General Laws Chapter 209A, the Domestic Violence
Prevention Act, protects victims of abuse, of all ages, from ongoing abuse by other
household members. A victim may file a complaint and an affidavit, alleging the abuse
and the reasonable grounds for concern that the abuse will recur. The Court may enter
any protective orders deemed appropriate, including an order that the wrongdoer
leave the home. In an emergency, the Court can order the wrongdoer to leave the
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home even before there is an opportunity for the accused person to defend against the
charge of abuse. In such circumstances, the accused has the right to a hearing within
10 days in order to show why the Court’s order should be revoked.

What if someone steals money or property from me in a violent crime?
If you are the victim of a violent crime and lose money or property as a result, you may
be able to obtain compensation for the out-of-pocket losses you sustained. You can
file a claim form as the victim of a violent crime at the District Court. If you have lost
money or property as a result of a nonviolent crime, as in a case of larceny or fraud, you
must follow the steps already outlined to bring the wrongdoer to justice. Remember,
a wrongdoer who is convicted of a crime may be ordered to make restitution to
the victim. The wrongdoer may also be sued in Civil Court, even if he or she is not
prosecuted for the crime.

Where can I get help?

58

You can obtain assistance from any of the following:
•
your local police
•
the Executive Office of Elder Affairs’ “Elder at Risk” Program Hot Line:
1-800-922-2275
•
the Attorney General’s Office: 1-888-243-5337 in western Massachusetts:
413-784-1240
•
the Department of Public Health (if you are a nursing home resident):
1-800-462-5540

10: What if I Am, or I Know, a Victim of Elder Abuse?
What is elder abuse?
The term “elder abuse” is not easy to define, but researchers have categorized
a number of different categories of mistreatment of older persons:
• Passive neglect: Elders are left alone, isolated, or forgotten.
• Active neglect: Elders are deprived of items or the means necessary for
daily living, such as food, medicine, assistance in going to the bathroom,
or companionship.
• Verbal or emotional abuse: Elders are insulted, frightened, humiliated,
intimidated, threatened, or treated as children.
• Physical abuse: Elders are hit, slapped, sexually molested, burned, or
physically restrained.
• Financial exploitation: Elders are caused a substantial monetary or property
loss, or there is gain to another at the expense of the elder, without the elder’s
consent, and such consent may not be a consequence of misrepresentation,
undue influence, coercion, or threat of force.
According to Massachusetts law, elder abuse applies to persons 60 years of age or older.
Consider the following scenario:
Clara, age 86, lives in her own home at 7 Goldplate Place, Networth, which is an
expensive residence in the “high rent” section of town. Her late husband was a
physician and left her well off when he died nearly 20 years ago. Clara’s health is
rather good, but she is often confused and cannot answer simple questions about
her finances. She has a niece, Polly, who has visited her regularly for over 30 years.
about a year ago, showed up “out of the blue” last year, much to his mother’s delight.
Polly was pleased at first when Uriah moved into his mother’s house, and things
seemed to be going very well. After about six months, however, Polly, who visited at
least three times a week, became concerned about some matters.
She reports that, on one occasion recently as she was approaching Clara’s house, she
heard Uriah “screaming” at his mother. She rang the bell and Uriah answered; he was
rather sullen, and Clara, who seemed upset, would not discuss what had happened.
Polly did not feel that it was her place to inquire. On another visit, Polly brought in
Clara’s mail and noticed four different bills that appeared to be related to bank credit
cards, all addressed to Uriah, who is unemployed. Lately, Clara has complained to Polly
that Uriah will not show his mother her own bank account records, and is concerned
that Uriah is insisting that she transfer title to her residence to him “in case anything
happens” to her. Clara has been unwilling to do that, but she told Polly that last week
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Uriah brought an attorney to her home and she signed some papers “just so Uriah
wouldn’t make a fuss when we had a visitor.” The last straw was on Monday, when
Polly was in the Willie Sutton Bank and a teller took her aside and said, “Polly, I don’t
know if I am supposed to tell you this, but you should do something about your Aunt
Clara. Her son is robbing her, depleting her accounts, and she’s letting him do it. Get a
conservatorship or something before it’s too late.”

What can be done to help a victim of elder abuse?
The Executive Office of Elder Affairs is the state agency to contact for Protective
Services in Massachusetts. The EOEA coordinates a network of Aging Services
Access Points ( formerly called home care corporations) throughout the state, which
can help you find the program in your area. EOEA’s Hot Line is 1-800-922-2275. In
cases of suspected or alleged abuse of elders 60 years of age or older, the protective
services personnel are mandated, once a report is made, to investigate and provide
services when necessary.
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In Clara’s case, the local protective services worker can investigate the facts to determine
whether Uriah is, indeed, stealing his mother’s money. If she consents to receiving the
services, the protective services worker can try to find out more about the situation:
whether Uriah is a thief, or Polly is worried about her inheritance, or the bank teller is
annoyed because Uriah is putting his mother’s money, in her name, in investments other
than bank accounts that may be yielding a higher income.
If Uriah is up to no good, the protective services worker can initiate action to
protect Clara by:
• filing a court action under Massachusetts General Laws Chapter 209A (see
Chapter 9) if there is evidence that Uriah is abusive.
• filing a court action in the Probate Court to protect Clara, even up to the point
of including the appointment of a Conservator to preserve her assets from
further losses.

How can I tell if someone is being abused?
There are warning signs of physical/emotional abuse and of neglect:
Abuse:
• unexplained bruises or lacerations
• frequent falls
• fear expressed by an elder person of his or her caretaker
• emotional withdrawal
• nonresponsiveness

Neglect:
• poor personal hygiene
• bedsores
• weight loss or malnutrition
• lethargy
• changes in mental status

Must an elder accept protective services?
The very difficult cases are the ones in which the victim is unwilling to end the cycle
of financial exploitation or abuse and the wrongdoer continues his or her shameful
conduct. Where the victim is competent, protective services agencies are reluctant, if
not forbidden, to provide services without the victim’s consent. Thus, if Clara’s son is
guilty but she forbids any action against him, the protective services workers’ hands
may be tied. Only if Clara consents, or can be shown to be incompetent, can the
protective services worker do what needs to be done to protect her and her estate.
The Executive Office of Elder Affairs embraces the following theory of adult
protection, and so instructs the protective services worker:
•

When interests compete, the adult client is the only person you are charged
to serve—not the community concerned about safety, the landlords
concerned about property, citizens concerned about crime or mortality,
families concerned about their own health and finances.

•

When interests compete, the adult client is in charge of decision making
until she or he delegates responsibility voluntarily to another or the
court grants responsibility to another.

•

Freedom is more important than safety; that is, the person can choose to
live in harm, or even self-destructively, provided she or he is competent to
choose, does not harm others, and commits no crimes.

•

In the ideal case, protection of adults seeks to achieve simultaneously
and in order of importance: (1) freedom, (2) safety, (3) least disruption of
lifestyle, and (4) least restrictive care alternative.

The answer to the question “Must an elder accept protective services?,” then, is “No, an
elder need not accept such services.” Our society puts great value on the autonomy of
the individual, whether the subject is health care proxy documents or alleged abuse.
Help is there, but you must ask for it. And help cannot be forced on you unless you are
deemed incompetent.

Where can I get further information?
Contact the protective services worker in your area. You can get the contact
information from the Executive Office of Elder Affairs at 1-800-922-2275.
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11: Conclusion
What’s next?
Knowledge is power. This Guide covers many important issues for older citizens of
Massachusetts and their families and loved ones. Use it as a starting point to help
you think about your estate, your rights, and your future.
Our intent in creating this Guide has been to inform elders of the resources available
to them, and of how the choices they make can make them feel more confident
about the future. We hope that it will make readers better aware of how the system
works and who can help.
Reading this Guide is only the start. You should act so as to assure yourself that,
whatever the future holds, you have done all you can to protect yourself. It is wise
to engage the services of an attorney expert in laws that affect elders. Also, talk over
the issues with family members or your trusted friends, and make yo ur plans. If a
problem arises, don’t be afraid to ask for help.
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We are not recommending that you become paranoid, just prudent. Even with all the
problems we read about, it is still a great world out there, so relax and enjoy it.
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